Statutory Instrusment No. 27 of 1980
PRISONS ACT, 1979
(28 of 1979)
PRISONS (AMENDMENT) REGULATIONS, 1980
{Published on 29th February, 1980}

ARRANGEMENT OF REGULATIONS
REGULATION

1. Ciation

2. Substitution of new regulations 70. 70A, 70B, 70C, 70D, 70E, 701, 70G, 706,

and 701 ol Cap. 21:03 (Sub. Leg:)

3. Insertion of new Part IXA in principal Regulations

4. Addition ol new regulations 77 and 78 to principal Regulations

IN EXERCISE ol the powers conferred on the Minister of Home Alfairs by sections
LI and 137 ol the Prisons Act, 1979, the following Regulations are hereby made —

l. These Regulations may be cited as the Prisons (Amendment) Citaioo
Regulations, 1980,

2. The Prisons Regulations {hereinalter velerred to as “the principal Subsiimtion
Regulations”™) are amended by substituting for regudation 70 thereol the ‘.’("‘fl"-’l""m .
[ollowing new regulations — ;0?'7.0‘.:\. ;O'B'
“searchol 70, (1} The officer in charge of the prison shall ensure that 70C. 700, 70L
proner every prisoner under sentence of death is thoroughly scarched 70V

lor . . . - TG JoH,
wne by u prison officer as soon as is reasonably practicable alter ' v
sentenee . . i ; and 701 ol
of death sentence of death is passed on him, Cap, 21:03
(2} The officer in charge of the prison — {Sub. tew)

{a) shall ensure that every prisoner under sentence ol
death is searched twice daily by a prison oflicer: and

(0) shall take every reasonable step to ensure that no
article with which he might <o himsel! harm comes
inte the possession of a prisoner under sentence of

death.
Scarchof  70A. The officer in charge of the prison shall ensure that a
cell cell allocated to a prisoner under sentence of death is

;’)‘f“l’]‘""l b thoroughly examined and scarched by a prison olficer
rixoney X

ancler immediately belore it is lirst occupied by the prisoner and
sentence therealter —
of deah (¢) 6o every occasion the prisoner leaves the cell, im-
mediately alter he leaves the cell; and
(6) on cvery occasion the prisoner re-enters the cell, im-
mecliately before the prisoner re-enters the cell.
Restriction  70B.  No prison allicer shall unleck, enter oy remain in a cell
onprivon in which a prisoner under sentence of death s conlined

unless he is accompanied at all times by another priso
ollices | ! accompanied at all tmes b toth rISON
anlocking, ;

L7 olfeer:
entering o . i R
remaining Provided that, where a prison officer reasonably believes
in cell that life or health would otherwise be endangered, he may

occupicd by yplock, enter and remain in a cell in which such a prisoner is
™ confined without being accompanied at all times by another
u ' . . 2 -

sentence prison olficer.
of death
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70C. {l) Upon sentence of death being passed on 2 prisoner
who is conlined in a prison other than the prison at which the
sentence is 1o be executed, the Director shull forthwith cause
the prisoner to be removed under sullicient escort to the
prison at which the sentence ol death is to be executed.

{2) Where a prisoner under sentence of death is admitted
to the prison at which the sentence is to be executed {ollowing
his removal to that prison in accordance with this regulation,
the olficer in charge ol the prison shall forthwith report the
admission in writing to the Director and the report shall state

(a) the date on which the sentence of death was passed;

{6) the place at which the sentence of death was passed; and

(¢} the nature of the offence lor which the sentence of death
was passed.

70D. (1) A prisoner under sentence of death, once confined
in the prison at which the sentence is to be executed, shall not
be removed [rom that prison for any purpose without the
permission of the Director, except as provided by standing
orders made under section {7 of the Act.

(2} Where a prisoner under sentence of death is removed
from the prison at which the sentence is to be exccuted, the
olficer in charge of the prison shall -

(@) provide a sullicient escort;

(h) tuke every other reasonable step to prevent the
prisoner’s escape and to preserve his life and health
during his absence from the prison; and

{¢) ensure that the prisoner does not spend any night
outside the prison, ¢xcept as provided by standing
orders made under section 17 of the Act.

(3} A prisoner under sentence of death shall not be allowed

to work.

70E. {1) The olficer in charge ol the prison shall ensure that
every visit to a prisosier under sentence of death, other than a
visit by a minister ol religion, takes place in the sight and
hearing ol at least 2 prison officers.

(2) When and as often as a prisoner under sentence of
death requests a visit by a .ainister of religion of his own
religious persuasion, the officer in charge of the prisen shall
make arrangements [or such a visit as soon as it is reasonably
practicable so to do.

(3} Subject to any conditions the Director may impose, the
olficer in charge of the prison shall permit a prisoner under
sentence of death to be visited at any reasonable time by his
legal advisers and such of his relatives and friends as he may
express a wish to see.

(4) The olficer in charge of the prison shall ensure that the
Minister, the medical officer or other medical practitioner in
his place, every minister ol religion and every other person
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authorized by the Dirvector in ihat behall have free and
unfettered access at any time 10 a prisener under sentence of
death.

70F. The olficer in charge of the prison shall enswre that a
prisoner under sentence of death 1s given every reasonable
lacility- to enable him to correspond with his velatives, friends
and legal advisers.

70G. (1} Where a prisoner under sentence of death inclicates
his wish to make a formal written statement to any authority,
m(ludmg a petition to the President, the officer in charge of
the prison shall forthwith make arcangements for the statement
10 be recorded in accordance with this regulation.

(2) Where the prisoner indicates his wish to write the
statement himsell, the officer in charge shall pm\tdc him
with the necessary lacilities so to do and, once the prisoner
has linished writing the statement, the offlicer in charge shall
invite him to subscribe his signature to the statement and
shall subscribe his own signature to the statement,

{3) Where the prisoner indicates his wish that ancther
person write the statement for him, the olficer in charge shall
cause the prisoner’s statement to be taken down in writing in
the language in which it is made and, @s soon as the prisoner
has linished makm;., the statement, shall cause it to he read
over to the prisoner in his presence and the officer in charge
shall then invite the prisoncer to subscribe his signature to the
statement or to place his thumbprint bencath the statement
and shall subscribe his own signature to the statement.

{4 Upon the statement being signc(l or lhuml)printc(l by
the prisoner and signed by the officer in charge in ac cordance
with this regulation, the officer in charge shall forthwith
transmit the statement to the Director whe, on receipt of the
samc, shall forthwith transmit it to the authority to whom it is
addressed.

70H. (I) The exccution of a sentence of death shall he by
hanging and shall be carried out in accordance with such
directions as the Director may give to ensure that such
sentences are exceuted cfficiently, quickly and humanely.

(2) In good time belore a sentence ol death is executed, the
officer in charge of the prison shall ensure that he is familiar
with the provisions of the Act which relate to the execution of
sentences of death, with this ws_,ulanon and with any standing
orders and directions made or given by the Director relating
to the execution of such sentences.

(3) Immediately before a sentence of death is executed. the
oflicer in charge shall ensurce that the person charged with the
exccution is familiar with this subregulation and with
subregulation (4) and both the officer in charge and the
person charged with the execatton shall t(wclh(-r satisly
themselves that the appliances to be used for 1h(> execution
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are sound and in good working order and that every
reasonable precaution has been taken to ensure the eflicient,
quick and humane execution of the sentence.

(4) During the course of the execution of a sentence of
death the officer in charge and the person charged with the
execution shall each take every practicable step open to him
to ensure that the sentence is executed efficiently, quickly and
humanely.
70L (1) For the burial of the body of an executed prisoner,
the Government shall provide without charge a coffin and
such linen material as is necessary to e¢nsure a decent burial.

(2) No relative or [riend outside the Prison Service or any
other member of the public shall attend the burial of the
body of an executed prisoner.

(3) A minister of religion may be permitted te conduct
such brief religious rites at the burial of the body of an
executed prisoner as the deceased may have requested; but no
[urther or other ceremony shall take place at the burial.”.

3. The principal Regulations are amended by inserting therein,
immediately before Part X, the follewing new Part —
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“PART LXA — Disciplinary Proceedings against Prison Officers

70]. Where criminal proceedings are instituted against a
prison oflicer before any court within or cutside Botswana,
no proceedings under the Act in respect of an olfence against
discipline based on the same facts or substantially the same
facts as any olteice charged aguinst the prison officer in those
criminal proceedings shall be commenced or continued
against the prison oflicer pending the final determination of
his guilt or innocence and, where his guilt is finally determined,
of the sentence.

70K. Where a prison olficer is acquitted or convicted of an
offence in criminal proceedings before any court within or
outside Botswana, the acquittal or conviction shall not bar the
commencement or continuation of proceedings under the Act
in respect of an offence against discipline which is « different
oflence [rom the offence of which the prison officer has been
acquitted or convicted, notwithstanding that the oftences are
based on the same or similar facts.

70L. Atan enquiry under section 37 or 38 of the Act, different
offences against discipline may be charged in the alternative.

70M. An enquiry under section 37 or 38 of the Act shall not
commence unless the olficer accused has been given a copy of
the charge at least 24 hours beforehand.

70N. (1) At an enquiry under section 37 or 38 of the Act. the
officer accused shall be entitled to delend himself by —
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{a} hearing and questioning every witness who gives evi-

dence against him;

{d) giving evidence on oath or making an unsworn siate-

ment, in which [ast case he shall not be cross-examined;

(¢) calling any person as a witness whom he thinks

necessary:

Provided that the presiding officer or the board, as
the case may be, mayv refuse to permit the officer
accused to call a person as a witness and may retuse to
summon & person as a witness on the application of the
olficer accused., unless he or it is satisfied that such
person will materially assist in determining whether
the officer accused is or is not guilty of an offence
with which he is charged; and every such refusal shall
be recorded in the record of the proceedings; and

() after atl the evidence has been adduced, addressing the

presiding oflicer or the board last.
{2) At an enquiry under section 37 or 38 of the Act, the
presiding officer or the board, as the case may be, may permit
the officer accused to be represented by another prison
officer; but otherwisc the officer accused shall not be
represented at such an enquiry.
70P. On receipt of the record of an enquiry or a certified
true copyv thercof transmitted to him in accordance with
section 37 (3) of the Act, the Director may substitute for the
finding of guilt recarded and the punishment awarded by the
presiding officer in respect of any offence a finding of guilt
and such punishment as he considers appropriate in respect
of a ditferent offence the commisston of which he is satislied
has been proved, whether that different offence was or was
not charged.
70Q. (1) When an appeal is considered by the Prisons
Council under Part VI ol the Act. the Council —
{¢) may give the appellant the oppertunity 10 address the
Council; and

(&) shall, whether the appellant is or is not given the oppor-
tunity to address the Council, give him the oppaortunity
to make a written submission (o the Council:

Provided that neither opportunity shall be given where
the Council summarily dismisses the appeal under sub-
regulation (4).

{2) Whcere the appellant is given the opportunity to address
the Council under subregulation (1) (g). the Council may
permit a legal practitioner or another prison officer to
address the Council on behalf of the appellant; but otherwise
the appellant shall not be represented.

(%) Where the Councll permits a legai practitioner to
acldress the Council on behall of the appellant under
subregulation (2) —

{a) the engagement of a legal practitioner shall be at the

appellant’s own expense; and



(4) the Atorney-Genceral shall be entitled to address the
Council in reply, both on matters of fact and of law,
either personally or by an officer subordinate to him
acting i accordance with his gencral or special
instructions.
(43 Where the Prisons Council 1s satisfied that the uppellant's
aerounds ol appeal, as indicated in writing to the Council in
accordance with section 44 of the Act, are without substance,
the Coundll may summuarily dismiss the appeal.”™.
4. The principal Regulations are amended by adding thereto, Addition of
immediately alter regulation 76. the lollowing new vegulations — new
- - . . . . . . e regulations
“Dismissa) 77, (1) The dismissal from the Service of o prison olficer 257 150,
of prison yader section 13 () of the Act on conviction of an oflence princpal

'E’""“'{"' shadl not ke eficct until the conviction has been finally Regulations
ron . )
Service determined.

(2) Where a prison olficer is ordered to be dismissed from
the Service under section 13 (¢) of the Act on conviction of an
oltence or as a punishment under scetion 37 or 38 of the Act,
the Permanent Scerctary, in the case ol a senior ollicer, or the
Director, in the case of a juniov or subordinate officer, may
thereupon interdict the prison officer from duty, whether he
has or has not been carlier interdicted under section 42 of the
Act, pending the execution of the order for his dismissat,

(3) Scction 42 ol the Act shall apply. with all necessary
modilications, to interdiction under this regulation:

Provided that a prison oflicer who huas been interdicted
[ollowing the order tor his dismissal from the Service under
section 13 {d) ol the Act shadl receive during the period of his
interdiction uncler this regulation no salary or such proportion
ol his salary as the Director may in cach case determine,
Presumption 78, For the purposes of the Act and ol these Regulations,
anto upon receipt of w certified true copy ol criminal proceedings
rAe o of part of such proceedings before any court within or
outside Botswana, the Permanent Seerctary or the Director,
as the case may be. may presume without further proof that
any prison otficer numed therein has been convicted by that
court or any conviction of « prison olficer named therein has
been upheld by that court on appeal, as therein stated, unless
the contrary is shown to his satistaction.”™.

MADE this 21st dav ol February, 1980,

D.K. DISELE,
Munister of Home Affairs
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